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Hearing Officer’s Decision

Name of Case: Personnel Security Hearing
Date of Fling: January 8, 2003
Case Number: TSO-0017

This Decison concerns the digibility of XXXXXXXX (hereinafter referred to as the “individua”) to hold an
accessalthorization * under the regulations set forth at 10 C.F.R. Part 710, entitled “ Criteria and Procedures
for Determining Eligibility for Accessto Classfied Matter or Specia Nuclear Materid.” As set forth below,
itismy decision, based on the evidence and testimony presented in this proceeding, that the individua should
not be granted a security clearance.

|. Background

Treirdividua has been employed by a DOE contractor, and that contractor requested that the individua be
granted an acoess authorization. However, the loca DOE security office initiated forma adminigrative review
proceedings after a background investigation of the individua uncovered derogatory information. The
indvidua participated in a Personnel Security Interview (PSl) in March 2002, but the PSl did not resolve dll
of the security concerns related to the derogatory information. Consequently, on September 20, 2002, the
DOE st the individud a Natification Letter advising him of his right to a hearing on the unresolved issues.
The derogatory information is set forth in the Notification Letter, and is summarized below.

The Notification Letter states that the derogatory information regarding the individud fals within 10 C.F.R.
§ 710.8 (h) and (k). The DOE Operations Office invokes Criterion H on the bass of information that the
individua has an illness or menta condition of a nature which causes, or may cause, asgnificant defect in his
judgment or rdiability. In this regard, the Notification Letter Sates that a licensed dinicd psychologist
diagnosed the individud as suffering from Substance Abuse (Cannabis) without adequate evidence d

1/ Access authorization is defined as an adminidrative determingtion thet an individua is digible for
acoessto classfied matter or is digible for accessto, or control over, specid nuclear materid. 10
C.F.R. 8§ 710.5(a). Such authorization will be referred to varioudy in this Decison as access
authorization or security clearance.
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rehlitetion or reformation. The DOE Operations Office invokes Criterion K on the basis of informetion that
the individua has trafficked in, sold, transferred, possessed, used, or experimented with a drug or other
udtance listed in the Schedule of Controlled Substances Act of 1970 except as prescribed or administered
by aphysician licensed to dispense drugsin the practice of medicine, or as otherwise authorized by Federa
law. In thisregard, the Notification Letter states: (1) that the individua used marijuanain March 2002 and
thet hehed afairly extensve higtory of substance abuse, particularly involving marijuana; (2) thet the individua
faledtworandom drug tests in 1999 and 2000; (3) that the individua was involved in the possession and sade
of marijuanain 1977; and (4) that the individua was arrested for the sde of marijuanain 1994.

In aletter to DOE Personnd Security, the individual exercised his right under Part 710 to request a hearing
inthismetter. 10 C.F.R. § 710.21(b). On January 9, 2003, | was appointed as Hearing Officer in this case.
After corfaring with the individual and the appointed DOE counsdl, 10 C.F.R. § 710.24, | set a hearing date.
Atthehearing, the DOE counsdl caled two witnesses, the DOE consultant-psychologist (DOE psychologist)
and a DOE personnd security specidist. The individud testified and dso dected to cal hiswife, the plant
psychologig, a colleague, and a licensed clinica socid worker as withesses. The transcript taken at the
heaing el be hereinafter cited as“Tr.” Various documents that were submitted by the DOE counsdl during
this proceeding condtitute exhibits to the hearing transcript and shdl be cited as“Ex.” Documents that were
somitted by the individua during this proceeding are aso exhibits to the hearing transcript and shdl be cited
as"Indiv. Ex.

II. Analysis

The gpplicable regulations sate that “[t]he decision as to access authorization is a comprehensive, common-
seee judgment, made after consideration of al relevant information, favorable or unfavorable, as to whether
thegranting of aooess authorization would not endanger the common defense and security and would be clearly
conggatwith the national interest.” 10 C.F.R. § 710.7(a). Although it isimpossible to predict with absolute
ogtanty anindividud’ s future behavior, as the Hearing Officer | am directed to make a predictive assessment.
There isa drong presumption againg the granting or restoring of a security clearance. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consstent with the nationd interest” standard for the
granting of security clearances indicates “that security determinations should err, if they mugt, on the Sde of
dends’); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th. Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption againgt the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidencepresented and the testimony of the witnesses a the hearing convened in this matter. In resolving the
question of the individud’ s digibility for access authorization, | have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgesble participation; the frequency and recency of the conduct;
the age and maturity of the individua at the time of the conduct; the voluntariness of the
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patiapetion; the albbsence or presence of rehabilitation or reformation and other pertinent behaviord changes,
the mativation for the conduct; the potential for pressure, coercion, exploitation, or duress; the likelihood of
continuenceor recurrence; and other rlevant and materia factors. After due ddiberation, it is my opinion that
the individud’s access authorization should not be granted as | cannot conclude that such a grant would not
endanger the common defense and security and would be clearly consstent with the nationd interest. 10
C.F.R. §710.27(8). The specific findings that | make in support of this determination are discussed below.

A. Findings of Fact

The facts in this case are uncontested. The individua has been employed by a DOE contractor and that
contractor hesrequested that the individua be granted a security clearance. Tr. at 172. During a background
invedtigation, DOE learned that the individua had used marijuana extensively in the past. Ex. 1. He used
marijuana weekly in college, and then began usng marijuana three to four times aweek after entering the
miliay. Ex. 9 (PSl) a 26-29. In 1977, the individual was charged with the sale and possession of marijuana
while in the armed forces. EX. 3. He was redtricted to the base and his pay was reduced, but he was
honorably dscherged from the service in 1981. Id; PSI at 60. Theindividud continued to use marijuana three
to four times aweek, and in 1994, he was arrested for the sale of marijuana. PSl at 54-56. He was fined
$2,400, placed on one-year probation, and ordered to complete 100 hours of community service. Ex. 1. In
November 1999, the individua failed arandom drug test at his previous employer when evidence of marijuana
was found in hisurine. Indiv. Ex. 2. He failed a subsequent urine test in March 2000 when evidence of
marijuana was again found in hisurine. Indiv. Ex. 3. At that time, theindividud told his employer that the
positive results were caused by inhaing secondhand smoke. PSl at 46. That company terminated the
individual in December 2000 because of “careless and sub-standard work.” Indiv. Ex. 1.

Treindividua was hired by his current employer in January 2001, and that employer applied for a clearance
fortreindvidud. Tr. at 172. During the background investigation for the clearance, the individua participated
inaPS inMarch 2002. Ex. 8-9. Theindividua stated that he stopped using marijuanain January 2001, but
then admitted that he had smoked a marijuana cigarette two weeks prior to the PSI while attending a party.
PSl a 38-41. Theindividua consented to an evauation by a DOE psychologist. PSl at 82.

The DOE psychologist evauated the individua in May 2002. Ex. 7. He performed a clinicd interview,
reviewed the individud’s personnel security file, performed psychologica testing, and had an independert
laboratory administer a random drug screen. Ex. 7. The psychologist noted severd areas of concern
regarding the individua’ s behavior -- his 25 year history of marijuana abuse, an arrest in 1994 for the sale of
marijuanaand alegd infraction in 1977 for possesson of marijuana, fallure of two drug screensin one year,
and the lack of professond or lay help in addressing his substance abuse. Ex. 7. The report expressed
concern because the individua told the psychologist that he had never had a problem with drugs and that he
could quit “cold turkey”. Ex. 7 & 6. The psychologist wrote that “[t]his kind of statement is
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dten made by those who express denid of the impact of substance abuse on their lives” 1d. He concluded
that the individuad met the criteria for a diagnosis of Cannabis Abuse, ?as defined in the Diagnostic and
Satistical Manual of Mental Disorders, Fourth Edition (DSM-IV). Tr. at 122-124. The psychologist
found that in order to demondrate rehabilitation the individud should remain abstinent for a minimum of two
years and participate in professiond substance abuse counsdling with documented weekly attendance for at
leedt one year of that time period. Ex. 7. Inthe dternative, the individua could demongtrate reformation by
proving 30 months of abstinence with random drug screening four times per year. Id. at 7.

On Sgptember 20, 2002, the manager of the DOE Operations Office notified the individud that the DOE was
in possesson of rdiable information that crested substantial doubt concerning his digibility for access
authorization. Ex. 2-6. The individua requested a hearing on October 9, 2002. That month, the plant
psychologist referred the individud to a licensed dlinica socid worker with experience in substance abuse
counsding. Tr. at 132-133. The individua began sessons with the socid worker in October 2002. In
addition, the individua attended six Narcotics Anonymous (NA) meetings between October 2002 ad
November 2002, but stopped attending because he did not fed that the sessons were worthwhile. Tr. a 86-
87.

B. Testimony at the Hearing
1. The DOE Personnel Security Specialist

The DOE Personnd Security Specidist testified at the hearing that DOE Security congders the use of illegd
drugsasaaunity concern because it demongtrates a disregard for the laws that prohibit their use. Tr. at 22-23.
DOE Saounity is aso concerned that if an individua has amenta condition that may cause a Sgnificant defect
in the individud’s judgment and reiability, DOE cannot assure that the individua will adequately protect
classfied information. 1d.

2. Thelndividual
Asevidanced his rehabilitation and reformation, the individua testified under oath at the hearing about severd

factors he considered mitigating. First, he corrected a portion of the psychologist’s evauation report that
incorrectly stated that the individua had been terminated from ajob dueto drug use. Tr. & 76.

2/ The individua does not dispute the factud findings underlying the DOE psychologist’s diagnosis
of substance abuse. | therefore find that there is ample evidence in support of the dlegations set
fath in the Notification Letter under Criterion H and Criterion K.  See also Personnel Security
Hearing, Case No. TSO-0008, 28 DOE § __ (2003) (stating the security concerns related to
theuse of illegd drugs); Personnel Security Hearing, Case No. V SO-0359, 28 DOE 1 82,756
(2000) (explaining thet even acasud user islikdy to suffer from impaired judgment if he is under
the influence of drugs, rendering him more susceptible to pressure, coercion, or exploitation).
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The individua entered into evidence a letter from his then employer acknowledging his termination due to
cadessanddoppy work. Tr. a 76; Indiv. Ex. 1. Theindividua aso testified that he had passed four random
dugtess sincefailing two in 1999 and 2000. Tr. at 80. He further argued that he was a responsible person
evenwhile using drugs, because he put his household obligations first and did not purchase marijuana until his
bills were paid. Tr. at 80. * In addition, the individuad presented evidence of his honesty (volunteering
information on his relapse during his PSI) and willingness to seek trestment (meeting with the DOE
psychologig, atending eight sessions with a socid worker, and attending six NA meetings in October-
November 2002) as mitigating the charges againgt him. Tr. & 86; Indiv Ex. 5-6.

The individud explained that he stopped attending NA because he fdt that he was more qudified to be a
sponsor than the sponsors he met a the meetings. Tr. at 81. He tedtified that the tone of the meetings was
negetiveand he“wasnot getting out of it what | thought | was going to get out of it.. . . [I]t didn’t seem to help
me persondly. So | choseto maintain with my faith.” Tr. a 88. According to theindividud’ s testimony at
theheaing, he relies on hisfaith and weekly attendance at church to maintain abstinence, and believes that his
faith ismore helpful in thisregard than NA mesetings. Tr. at 89, 92, 97.

3. TheIndividual’s Witnesses

In support of the individud’s testimony, his wife tetified at the hearing that the individua stopped smoking
marijuana in January 2001, and that he had never put his marijuana smoking ahead of his household
adigations Tr. at 67. She indicated that she had no problem with him smoking in the past because it was not
a habit and he could “take it or leave it.” Tr. at 69. She stated that her husband’ s marijuana use has been
“bDoanout of propartion” by DOE because he was only a casua marijuana user and because he had disclosed
his relgpse to DOE voluntarily. Tr. & 70-71.

The individud aso presented the testimony of a licensed clinicd socid worker who had counsded him
regarding hisdrug use in eight sessions between October 2002 and February 2003. Tr. at 46-50. During
thosesessions, the individua would watch an assgned marijuana education video and then converse with the
socid worker. 1d. The socia worker discontinued the sessionsin February 2003 because she considered
the individua to be stabilized, with a good reapse prevention plan and “. . . [a] sober support system and
maodly in the form of [hig church and [hig] Chridtian friends” Tr. a 47. When asked to comment on the
individual’s leve of rehabilitation and reformation, the socid worker testified thet the individud “made a
conscious decison that [heis] not going to use marijuanaagain.” Tr. at 46. She went on to explain that the
indvidLel hes devel oped safeguards to prevent relapse by ether avoiding exposure to people or places where
merijuanamay be present, or by leaving the premisesimmediately if drug use occurs. Tr. at 46. The socid
worke tedified that regular church attendance, a close relationship with his pastor, and participation in church
activities were very important components of the individual’ s trestment program. Tr. at 55.

3/ The individud dso tedtified that completion of 100 hours of court-ordered community servicein
10 months demondtrated his responsibility. Tr. at 80.
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The plant psychologigt tedtified that he first met with the individua, at the individud’s request, in order to
review the DOE psychologist’s evaluation. Tr. at 131-132. After discussing the evauation, the plart
psychologis referred the individual to the socia worker mentioned previoudy. Tr. a 132. The plart
psyddagd testified at the hearing that he found the individud defensive initidly, but agreed that the individud
had come some “podtive disance” snce ther first meeting in October 2002. Tr. a 136. The plart
psychologis dso explained that he had not performed a psychologicd evduation of the individud and
concluded that despite “partid mitigation” of the security concerns, he could not disagree with the
recommendations of the DOE psychologist. Tr. at 138-139.

A co-worker tedtified that he had known the individua for two years. Tr. a 33. He tedtified asto the
individud’s good character and work ethic. 1d. He had never seen the individud use drugs or become
intoxicated. Tr. at 36.

4. The DOE Psychologist

The DOE psychologist was present during the entire hearing. Tr. at 3, 116. At the close of the hearing, the
DOE psychologist testified thet, one year after his evauation, he gill had concerns about the individua’ s long
history of substance abuse. Tr. a 116. The DOE psychologist found, in the individud’ s favor, that he had
moved thraugh someof his earlier denid, that he actively sought counsdling and that he has a supportive family.
Tr. at 116, 124. However, the psychologist dso opined that the individua did not attend NA long enough.
Tr. at 117. According to the psychologig, the individud’s relgpse in March 2002 after 13 months of
abstinence was an indication that his recovery was incomplete. Tr. a 114. The psychologist expressed
concern that the individua continued to demondtrate denia in rgjecting NA as unhelpful to him. Tr. at 117.
The psychologist dso concluded that the individud’ s reigious faith and church attendance was “ not avigble
dternative’ to professond help for his drug problem, but should be used together with counsdling to achieve
abstinence. Tr. at 118. The psychologist explained that church attendance aone was not sufficient because
the individud’s church activities did not specificdly focus on his marijuana abuse. 1d. In addition, the
indvidud dd not participate in any independent random drug testing, an activity the psychologist stressed was
an important part of atreatment program. Tr. at 118-120. The psychologist voiced some concern that the
wifermey haveparticipated in marijuana smoking in the past, dthough at the hearing she seemed to disgpprove
of drug use. Tr. a 121. Her attitude toward the DOE proceeding was somewhat troubling, sinceit could
adversdly affect the individua’ s commitment to arecovery program. Tr. at 121-122.

After listening to the testimony presented to mitigate the charges, the psychologist concluded thet it was a
“magna proposition” that the individua has shown adequeate rehabilitation and reformation. Tr. at 124. He
testified that rehabilitation would require that the individua demondrate two years of abstinence, with
counsding or NA attendance for one year of that time. Tr. at 125. Theindividud’s 13 months of abstinence
at the time of the hearing was not sufficient to demondrate rehabilitation or reformation from marijuana use.
Tr. at 125.
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I1l. Conclusion

I conclude that the individua has not submitted adequate evidence of rehabilitation and reformation from
meijuanaabuse. | found the testimony of the DOE psychologist to be persuasive, and his conclusons were
supported by evidence in the record. The plant psychologist did not offer any evidence that would contradict
thedagnodsand conclusons of the DOE psychologist. Moreover, | did not find the testimony of the licensed
dinica socid worker to be persuasve. Her bdief in the individud’s rehabilitation relied heavily on her
assumption that, as part of his trestment program, the individua attended church regularly, participated in
church activitiesin addition to weekly services, and had avery close relaionship with his pastor. However,
auing the hearing, the individud revealed that he has been attending a different church for some time, thet he
doesnat know hispedtor, and that he does not participate in any church activities outside of weekly attendance
at Sunday services. Tr. at 89-94. Infact, theindividua has not had a close relationship with a pastor since
1994. Id. Inaddition, the individua has not fulfilled the guiddinesthat the DOE psychologist established to
demondirate adequate rehabilitation and reformetion in this case — he has attended only four months d
counsding and one month of NA meetings, far shorter than the one year of counsding recommended by the
DOE psychologist.

| therefore conclude that the individud’s present period of abstinence, combined with the absence of a
trestment program, cannot mitigate the security concerns attached to his past marijuanause. Theindividua
has abstained from marijuana use for only 13 months, not the two years recommended by the DOE
pschologig. Inthe padt, the individud has relgpsed after 13 months of abstinence, and thereis no evidence
in the record to show that another relapse isunlikely. PSl at 38-39. * See Personnel Security Hearing,
Case No. VS0-0350, 28 DOE 1 82,756 (2000), and cases cited therein (stating that OHA casesinvolving
marijuana abuse consgtently find that DOE security concerns may be mitigated by evidence of successtul
completion of aviable drug treatment program combined with abstinence from illega substances).

Asexplained above, | find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8 (h) and (k)
in suspending the individua’ s access authorization. The individua has not  presented adequate mitigating
fadtors that dleviate the legitimate security concerns of the DOE Operations Office. In view of these criteria
and the record before me, | cannot find that granting the individua’ s access authorization

4/ Because of the individud’s honesty during his PSl in coming forward with information about his
relgpse in March 2002, | believe his statement that he has been abstinent since March 2002.
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would not endanger the common defense and security and would be conggtent with the nationd interest.
Accordingly, | find that the individud’ s access authorization should not be granted.

Vderie Vance Adeyeye
Hearing Officer
Office of Hearings and Appeds

Date: August 8, 2003



