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February 13, 2004

DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decison

Name of Case: Personnd Security Hearing
Date of Fling: April 14, 2003
Case Number: TSO-0033

This Decison concerns the digibility of XXXXXXXXXX (the Individud) to possess an access
autharization under the Department of Energy (DOE) regulations set forth at 10 C.F.R. Part 710, Subpart
A, atitled "Genera Criteriaand Procedures for Determining Eligibility for Accessto Classified Matter or
Soecid Nuclear Materid."” 1/ A DOE Operations Office suspended the Individud’ s access authorization
pursuant to the provisions of Part 710. As discussed below, after carefully considering the record before
me in light of the rlevant regulations, it is my decison that the Individud’ s access authorization not be
restored.

l. Background

TrelndvidLd is employed by a contractor a a DOE facility. Potentialy derogatory information concerning
thelndividud, a June 2002 arrest for Driving Under the Influence of Alcohol (DUI), cameto the attention
of theloca security office. The loca security office then conducted a Personnel Security Interview (PS))
withthelndvidLel concerning the arrest. Later, the Individud’ s updated case file was reviewed by a DOE
conultant psychiatrist (DOE Psychiatrist) who had previoudy examined the Individud in person in June
2001. In a subsequent May 2003 letter, the DOE Psychiatrist opined that in light of the Individud’ s latest
aresandather newly available information, the Individua could properly be diagnosed as suffering from
acohol abuse without reformation, a condition that could lead to a defect of judgment and
rliahility.

Becausethederogatory information concerning the Individua  had not been resolved, the locd DOE Office
obtained authority to initiate this adminigrative review proceeding. Theloca DOE Office then issued a

1 Access athorization is defined as an adminigrative determination that an individud is digible for
access to classfied matter or is digible for access to, or control over, specia nuclear materid.
10CF.R. 8 710.5(a). Such authorization will be referred to from time to time in this Decison as
access authorization or security clearance.



Notification Letter to the Individud, citing the DOE Psychiatrist’s diagnosis of acohol abuse and the
Individud’s past history of alcohol related problems and arrests as derogatory information that crested a
substantial doubt as to the Individud’s digibility for an access authorization under 10 C.F.R. § 710.8(j)
(Criterion J). 2/

Upon receipt of the Notification Letter, the Individud filed a reponse to the Notification Letter and
requested a hearing. The DOE tranamitted the Individua's hearing request to the Office of Hearings and
Appeds (OHA) Director, and the OHA Director appointed me as the Hearing Officer in this case.
10 C.F.R. § 710.25(a), (b).

At the hearing, the Individud represented himself and offered his own testimony aswell as the testimony
o hisaurrent treating psychiatrist and his current supervisor. The loca DOE office presented one witness,
the DOE Psychiatrist. The local DOE Office entered 13 exhibits into the record (Exhibits 1 to 13); the
Individud tendered one exhibit (Ind. Exhibit 1). On January 16, 2004, | closed the record in this case
when | received the hearing transcript.

[. Standard of Review

Under Pat 710, the DOE may suspend an individud’ s access authorization where “information is received
that rases a question concerning an individud’s continued access authorization digibility.” 10 CF.R
§ 710.10(a). After a question concerning an individud’ s digibility for an access authorization has been
rasd, theburden shifts to the individua who must come forward with convincing factud evidence thet “the
gator restoration of access authorization to the individua would not endanger the common defense and
security and would be clearly consstent with the nationd interest.” See 10 C.F.R. § 710.27(a).

Inconsdering the question of the Individud's digibility for access authorization, | have been guided by the
gpplicable factors prescribed in 10 C.F.R. 8 710.7(c): the nature, extent, and seriousness of the conduct;
the circumstances surrounding the conduct, to include knowledgesble participation; the frequency and
recency of the conduct; the age and maturity of theindividud at the time of the conduct; the voluntariness
of thepaticipation; the absence or presence of rehabilitation or reformation and other pertinent behaviord
changes, the mativation for the conduct; the potentia for pressure, coercion, exploitation, or duress; the
likelihood of continuance or recurrence; and other relevant and materia factors.

After consgderation of dl the rdevant information in the record, | conclude for the reasons set forth in this
Cpinonthet thelocd DOE Office properly invoked Criterion J. | aso find that the security concerns raised
by thederogatory information have not been sufficiently mitigated. Consequently, it ismy decison that the
Individual’ s access authorization should not be restored.

2/ Criterion J refers to information indicating that an individua has “[b]een, or is, a user of acohol
hebitualy to excess, or has been diagnosed by a board-certified psychiatrist or alicensed clinica
psychologist as acohol dependent or as suffering from acohol abuse.” 10 C.F.R. § 710.8(j).



[11. Findingsof Fact and Analysis

Thedaogaary infamation concerning Criterion J centers on the Individua’ s acohol problem. In response,
the Individua concedes that he had an acohol problem but maintains that he is now rehabilitated. It is
beyond dispute that a diagnosis of acohol abuse raises security concerns. See, e.g., Personnel Security
Hearing, Case No. VS0-0243, 27 DOE 1 82,808 (2002). Moreover, the facts of the present case are
not in dispute. A brief synopss of the rdevant facts and my andysis of these facts are presented
below.

A. Factual Background

The Individua has been arrested and sentenced for acohol-related offensesin 1982, 1983, 1985, and
2002 Ex. 7 a 24, 25; Ex. 12 a 4. The Individud stated that he began to consume acohol regularly upon
the bregkup of his firs marriage. Ex. 7 a 19. After hisarrest in 1985, the Individua stopped consuming
doohd and paticipated in a treatment program conssting of group and individua counsdling twice monthly
for approximately one year. Ex. 7 & 26-27. During this time the Individua attended 48 Alcoholics
Anonymous meetings the last of which wasin 1986. Ex. 7 at 29. During the period from 1985 to 1994,
the Individud was essentialy abstinent consuming only atota of 6 beers (one sx-pack) during that time.
Ex. 12 at 15-17. Afterwards, however, the Individua began again to consume acohoalic beverages. Ex.
12a 17. ThelndividiAl’ s a cohol consumption was brought to the attention of the loca security office when
in 1998, the Individud’ s then third wife sent a note to the Individua’ s place of employment asking for an
accommodation based upon the Individua’s depresson and hiswife's suspicion that the Individud may
have been suffering from acohol dependency. Ex. 9a 2. 3/ Histhen spouse wrote that the Individua
had been consuming 12-18 beers aday. Ex. 9 at 2. During thistime, the Individua was admitted to an
inpatient treatment facility for the trestment of his depression, where he was advised that he might have a
problem with “binge drinking” and was advised not to consume acoholic beverages. Ex. 10 at 2, 15.

The Individud was subsequently sent to the DOE Psychiatrist for an interview and examination in 2001.
Inhisdune 2001 report, the DOE Psychiatrist opined that the Individual was not then an abuser of acohal.
Ex. 11a 1. However, the DOE Psychiatrist did note in his report that he believed that at the interview the
Individlel minimized the extent of hisacohol problem. Ex. 11 & 1, 5. The DOE Psychiatrist reported that
the Individua had stopped consuming acohol in February 2001. Ex. 11 a 3. With regard to the
Individud’s current pattern of abstinence, the DOE Psychiatrist noted the changesin the Individud’ s life
thet were contributing to this new period of abstinence. Specificdly, the Individua had informed the DOE
Psychiatrist that his marriage was going well and that he and his spouse were attending church regularly.
Ex. 11 a 3. The Individua dso informed the DOE Psychiatrist that he was committed to abstinence

3/ The Individua’ s depressive illness has not been raised as a security concern by the local security
office.



because of concerns that continued acohol consumption might injure his hedlth. Ex. 11 & 3. Both the
Individua and his wife had made new friends through the church whose lifestyles did not include acohal.
Ex. 11 &3 While the DOE Psychiatrist was not able to verify the Individud’s newest claim of abstinence,
thefact thet the Individual had not had any further acohol related arrests indicated to the DOE Psychiatrist
that he had reformed his acohol consumption and was no longer abusing acohal. Ex. 11 &t 5.

When the local security office received notice of the Individud’ s latest arrest in 2002 for DUI, the DOE
Poychidrid wasasked to review the available information concerning the Individua to see whether his June
2001 opinion weas il vaid. In a May 2003 report, the DOE Psychiatrist stated that given the newest
information available to him he must now condlude thet the Individua was an abuser of acohol without
reformation and that this condition could cause a defect in judgment and rdliability. Ex. 13 a 1; Ex. 12 &
4. The DOE Psychiatrist stated that according to a recently conducted PSI, the Individua was now again
aosuminga cohol because of dress and the lack of mora support arising from his recent divorce from his
wife Ex. 13a 1 The DOE Psychiatrist went on to note that severd of the positive factors he noted earlier,
marriage, concern for his hedth, and new friends, were apparently no longer present in hislife. Ex. 13 a
1. Additiondly, some of the information the Individua gave him in his prior interview had now been
contradicted, specificdly, the Individua now admitted to having afamily history of dcoholism. Ex. 13 a
1. While the DOE Psychiatrist conceded that “technicaly” an individua must have “recurrent” problems
with acohol over aone year period to be diagnosed with acohol abuse, the Individud, in addition to the
June 2002 DUI, had aso during the same time engaged in risks to his hedth and employment status by
continuing to consume acohol. Ex. 13 at 2. Consequently, he diagnosed the individua as suffering from
acohol abuse.

Duingthependancy of the proceeding, the Individud’ s tresting psychiatrist submitted a letter in June 2003
repartingon the Individual’ s condition. Ind. Ex. 1. In the report he notes that the Individua was doing well
on his current drugs for depression. Ind. Ex. 1 a& 1. He dso noted that the Individual had a history of
alcohol abuse and a conviction for driving under the influence. Ind. Ex. a 1. However, the tregting
psychiatrist believed that the Individua had “quickly recovered from thisincident [the conviction] and he
hesremaned obargnce” Ind. Ex. 1 a 1. In hisopinion, he believes that the Individua was now “ currently
very stable’ and not arisk to hisworkplace or his co-workers. Ind. Ex. 1 at 1.

B. Hearing Testimony

Attre hearing, the Individua conceded that he has an acohol problem. Transcript of Hearing (Tr.) at 32,
33. The Individua asserted that he has not consumed acohol since his DUI arrest in 2002 and has thus
been abgtinent for gpproximately 18 months as of the date of the hearing. Tr. a 29. The Individua aso
completed a year of court-ordered substance abuse classes pursuant to his guilty pleato the 2002 DUI
chage Tr. a 42 The classes consisted of a group discussion lead by a psychiatrist. Tr. at 45. He attended
these meetings once aweek for ayear. Tr. at 45. He adso assarted that in the time period since his latest
DUI arrest, he has attended sessions with an Employee Assistance Program (EAP) counselor and has



udagonehypnotherapy to assst him with stress reduction and his abstinence from alcohol. Tr. at 29, 48.
Inthese sessions, the thergpist would try to get him to envision alarge can of beer and then progressively
reducethedze of the can until the Individua can envison somping on the tiny can of beer. Tr. at 49. Thus,
thelndvidud realizes that he has control over the beer. Tr. at 49. The thergpy dso involved the Individua
eMsaing other scenesin order to produce relaxation. Tr. at 49-50. The Individua was a0 treated with
adrug, Ndtrexone for a short period of time to help reduce his cravings for dcohoal. Tr. at 53-54. He does
not now have any cravings for dcohal. Tr. at 54.

Thelndvidld dso testified as to the effect of his son’s recent death on him. The Individud’ s son was riding
with theson swifewho was under the influence of acohol when they were involved in an accident tragically
killing the Individud’s son. Tr. a 30. After feding the pain that this alcohol-related incident caused he
knowsthet he never wants to be in a similar Stuation and is even more determined to remain abgtinent. Tr.
a 31 While he redizes that in the past he has made and broken commitments to sop consuming acohal,
theloss of his son has redly impressed upon him the need to remain abstinent. Further, unlike many times
inhispest, after the trauma and stress of this event he did not revert back to consuming acohol. Tr. at 30.

The Individud a0 tedtified that in the past he had resumed consuming acohol when he was depressed.
Tr. a 34. However, heis currently on antidepressant medication and isdoing well. Tr. at 34. Heisdso
now in areationship with a woman for the past year and they live together. Tr. a 50-51. She rarely
consumes acohoalic beverages and they do not keep dcoholic beveragesin their house. Tr. at 51.

The Individud’s front line manager tetified that he had never observed the Individua consume acohol
whileonduy norsvelled acohol in his presence. Tr. a 8. The supervisor does not, however, socidize with
the Individua outside of the work environment. Tr. at 9-10.

The Individua’s current tregting psychiatrist also testified. He had last seen the Individua approximatdy
4Amonthsbeforetre date of the hearing. Tr. a 13. He diagnosed the Individud as suffering from depressive
disorder and dated tha the Individua was currently doing very well on his current regimen of
antidepressant medications. Tr. a 13. The tregting psychiatrist admitted that he was unaware of the
Individle’ s2002 arrest for DUI and that his focus in treating the Individua was to treet his depresson, not
hisdoohol problem. Tr. a 18, 21-22. He noted that the Individua has a past history of acohol abuse and
thet “asfar as | know, it dsoisinremisson.” Tr. a 13. He concurs with the DOE Psychiatris’ s diagnoss
that the Individua does suffer from acohol abuse. Tr. a 18. He believes that the Individud’s bouts of
excess acohol consumption were related to occasions when his depression worsened, and that the
prognosis concerning the Individud’ s depression was “rather favorable.” Tr. at 22.

Withregard to trestment, the treating psychiatrist stated that a treatment program for acohol abuse would
be useful for someonein the Individud’ s Situation. Tr. a 23-24. While he would leave the details of such
a treatment program to a pecidist, he believes that an adequate trestment program might consst of an
inensive outpatient program with group therapy severa days aweek or an inpatient program of 10 to 14



days followed by an intensve outpatient program. Tr. a 24. The Individud’s history of a 10 year
abstinence would be an indicator of a more favorable prognosis. Tr. a 25. The tregting psychiatrist
concluded that if the Individua was working on some type of acohol trestment program aong with urine
alcohol teding, and if his treetment for depresson was optimized, the Individua could obtain another
lengthy period of sobriety. Tr. at 26.

After listening to the Individua and the Individud’ s tregting psychiatrist’ s testimony, the DOE Psychiarist
dfeed his opinion concerning the Individua’ s condition. The DOE Psychiatrist believes that the Individua
is currently suffering from dcohol abuse for the reasons stated in his May 2003 report and that heis not
rehabilitated. Tr. at 60, 64-66, 70; see Ex. 13 (May 2003 Report). When asked if the testimony of the
Individud or his treating psychiatrist affected his opinion concerning the diagnosis of acohol abuse, the
DOE Pyychiatrist noted that none of the testimony had touched upon the Individud’ s lack of candor noted
in the May 2003 report. Tr. a 66. He went on to comment “[s]o, you know, | cannot accept his[the
Individud’g] tesimony at one time at face value. I'm not saying that it’sinaccurate today, but thisis the
bedkground thet | have to be concerned with.” Tr. a 67. He dso noted that the Individua had not informed
histregling psychiatrist of the most recent 2002 DUI. Tr. a 68. Thiswas Sgnificant in light of fact that the
Individua had been warned against consuming acohol. Tr. a 68. This aso indicated that the Individua
hed been less than candid to histreating psychiatrist. Tr. at 68; see Tr. at 16. He did not believe that such
conduct could be attributed to the Individud’ s problem with depression. Tr. a 68.

The DOE Psychiarist dso found the length of the Individud’ s abstinence insufficient for him to conclude
that the Individual was reformed or rehabilitated from his acohol abuse. Tr. 68, 70-71. Referring to the
tresting psychiatrist’ s assertion that a one year period of abstinence was a favorable prognostic indicator,
he noted that there is little available data that gives guidance as to how long a person must be abstinent
before heis“over the hump” of an dcohol problem. Tr. a 68. After asearch of the available literature he
coudony find two studies that attempted to determine relationship between the length of abstinence from
doohol and therisk of relapse. Tr. at 69. Both studies indicated that an abstinence of 5 yearsis required
before the risk of relapse goes below 50 percent. Tr. at 69, 77. The DOE Psychiatrist also discounted
theeffet of thelrdividud’ s recent loss of his son and believed that would not be along term positive factor
concerning the Individud’s  ahility to remain abstinent. Tr. & 70, 83. While not specificdly outlining a
ugoetad trestment program for the Individua, the DOE Psychiatrist suggested treatment with Alcoholics
Anonymous. Tr. a 81. However, the Individua’s lack of candor would be a negative factor with regard
to any future treetment for dcohol abuse. Tr. a 81. The DOE Psychiatrist dso testified that, with regard
tohyprotherapy, it was not a currently recognized therapy for acohol abuse and that he had not seen any
evidence concerning its efficacy. Tr. a 69. In sum, the DOE Psychiatrist found that, as of the date of the
hearing, the Individua suffers from acohol abuse and is not rehabilitated. Tr. at 70-71.



C. Analysis

Thesdeisethet must be resolved in order to determine whether the Individual should have his clearance
resored is whether the Individua has demondrated that he is sufficiently rehabilitated from acohol abuse.
| musgt answer this in the negative. There is essentidly no dispute that the Individua suffers from dcohol
abuse. In the present case both the DOE Psychiatrist and the treating psychiatrist suggested more formal
treemant programsthan the one that the Individua has undergone since hislast DUI. The DOE Psychiatrist
believes that one must be abstinent from consuming acohol for a period of 5 years before one can be
considered rehabilitated. The Individua has been abstinent for only approximately 18 months, a period
short of the five years recommended by the DOE Psychiatrist. While the treating psychiatrist Sated that
anindvidud having ayear of abstinence had a favorable prognos's, he declined to offer a gpecific opinion
astowhaher thelrdividua was rehabilitated. Tr. a 20-21. Significantly, the Individua has undergone only
alimtedamount of trestment specificaly for his dcohol problem since hislast DUI. Histreating psychiatrist
has essentidly treated only the Individua’ s depressive iliness. Moreover, the Individua has only seen the
EAP counsdor on five occasons. 4/ The Individua's court-ordered substance abuse classes do not
appear to have been specificaly focused to the treat the Individua’s dcohol problem. See Tr. at 47.
Additiondly, the Individua’s dcohal problem has been longstanding despite his prior10-year period of
atinence Gventre facts of this case, | cannot conclude that the Individud is sufficiently rehabilitated from
his dcohol problem at thistime.

The Individud argues that in previous cases a sgnificant number of other DOE Psychiatrists have
determined that individuals who have demondrated abstinence for a period of 12 months should ke
corgdered as being rehabilitated from acohol problems. Thus, given his current 18 months of sobriety he
should be deemed to have been rehabilitated. See, e.g., Personnel Security Hearing, Case No. VSO-
0276,27 DOE ] 82,819 at 85,907 (1997) (and cases cited therein). However, OHA has never endorsed
a“hardandfast” 12-month rule to determine rehabilitation from substance abuse problems such as dcohal
abuse. Personnel Security Hearing, Case No. VS0O-0276, 27 DOE 182,819 at 85,907 (1997). Nor
has OHA determined that there isa unitary medical consensus as to the length of abstinence required to
demongtrate rehabilitation from substance abuse problems. See Personnel Security Review, Case No.
VSA0102, 26 DOE {83,008 at 86,557 n.4 (1997). Each security clearance case involving medical and
psychiatric issues encompasses a determination based on the evidence and expert opinions presented in
thecase Madicd professionds have recognized varying periods of abstinence in making recommendeations
astowhather individuas have been rehabilitated. See, e.g, Personnel Security Hearing, Case No. VSO-
0276, 27 DOE {82,819 (1999) (licensed clinical socid worker opinesthat an individud is rehabilitated
with 8 months of abstinence); Personnel Security Hearing Case No. TSO-0009, 28 DOE 182,941
(2008) (DOE psychologist recommendation for an individua suffering from acohol dependence of 3 years

4/ Thisis the maximum number of visits authorised by the EAP. Tr. at 48.



of Shridy or 2 years of sobriety with trestment); Personnel Security Hearing, Case No. VS0O-0243, 27
DOE 1 82,808 (2002) (DOE psychiatrist opining that treetment for two yearswas a“rule of thumb” for
rehabilitation of alcohol problems). Consequently, | do not believe that the Individud’ s current period of
abgtinence by itsdlf requires me to find that he is rehabilitated.

Insum | do not believe that the Individua has provided enough evidence whereby | can conclude that he
isaffidatly rehabilitated from his acohol abuse problem. While | cannot recommend that the Individud’s
clearance be restored, | do bdlieve that the Individua has made a promising start and is committed to
avoiding consuming dcohal in the future,

V. Conclusion

Uponconsderation of the record in this case, | find that there is evidence that raises a doubt regarding the
Individud’ s digibility for a security clearance. | dso find insufficient evidence in the record to resolve this
doult. Therefare, | cannot conclude that restoring the Individual’ s access authorization would not endanger
the common defense and security and would be clearly consstent with the nationa interest. 10 C.F.R.
§ 710.27(q). Consequently, it is my decison that the Individud’s access authorization should not ke
restored.

Richard A. Cronin, J.
Hearing Officer
Office of Hearings and Appeds

Date: February 13, 2004






