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OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decison

Name of Case: Personnd Security Hearing
Daeof Fling: November 3, 2003

Case Number: TSO-0069

ThisDedson concerns the digibility of X0000000Xaaaddaxaxxxxx (hereinafter "the individud™) for continued
access authorization.  The regulaions governing the individud's digibility are set forth a 10 CF.R. Part
710, "Criteiaand Procedures for Determining Eligibility for Access to Classified Matter or Specid Nuclear
Materid." This Decison will consider whether, based on the testimony and other evidence presented in
this proceeding, the individud's suspended access authorization should be restored. For the reasons
detailed below, it ismy decison that the individual's access authorization should be restored.

I. BACKGROUND

In April 2003, the Manager of a Department of Energy (DOE) Operations Office issued a Notification
Letter to the individud, stating that the DOE was in possession of derogatory information that created a
ubdantid doubt concerning her continued digibility for access authorization. 1n the Notification Letter the
Opaaions Office dso informed the individud that she was entitled to a hearing before a hearing officer in
order torespond to the information contained in the Notification Letter. The individua requested a hearing
in this matter and the Operations Office forwarded this request to the Office of Hearings and Appedls. |
was appointed to serve as the hearing officer. In accordance with 10 C.F.R. § 710.25(e) and (g), |
convened a hearing in this matter (hearing).

The Natification Letter finds security concerns related to the individua’ s behavior under CriteriaF, H, J,
K & L. 10 C.F.R. 8 710.8(f), (h), (j) (k) & (I). Criterion F security concerns relate to fasification
QitaionH seaurity concerns rdate to afinding of amenta condition, which, in the opinion of a psychiatrist
causes or may cause a sgnificant defect in judgment. Criterion J security concerns relate to the use of
doohd hehitually to excess or adiagnosis of acohol abuse or dependence. Criterion K security concerns
rdate to the use of illega drugs. Criterion L security concerns relate to unusua conduct or circumstances
which indicate alack of riability.



The Natification Letter bases the Criterion H, Jand K concerns on an October 20, 2002, report by a
DOE corsulting psychiatrist. In that report the consulting psychiatrist diagnosad the individua as suffering
from alcohol dependence and marijuana abuse. He aso found that the individua is a user of acohol
hebitudly to excess. The report dso finds that the individud’ s acohol dependence and marijuana abuse
may cause asignificant defect in her judgement.

The Notification Letter indicated that the Subpart F falsfication concern is based on the individud’ s
datemat on a Questionnaire for National Security (QNSP) dated July 7, 1998 that she had not in the last
five years used illega drugs. The Natification Letter indicates that during a personnel security interview
(PSI) and a psychiatric evauation she admitted that she had used marijuana on severa occasons before
and after sgning the QNSP. 1/

Il. REGULATORY STANDARD

In order to frame my anaysis, | believe that it will be useful to discuss briefly the respective requirements
imposed by 10 C.F.R. Part 710 upon the individua and the hearing officer. Asdiscussed below, once a
saounity conoan hes been raised, Part 710 clearly places upon the individua the respongbility to bring forth
persuasive evidence concerning her eigibility for access authorization, and requires the hearing officer to
besedl findngsrdevant to their eigibility upon aconvincing leve of evidence. 10 C.F.R. 88 710.21(b)(6),
710.27(b), (c), (d).

A. The Individua's Burden of Proof

Itisimpartart to bear in mind that a DOE administrative review proceeding under this Part is not a criminal
métter, where the government would have the burden of proving the defendant guilty beyond a reasonable
doubt. Onceasaourity concern has been raised, the standard in this proceeding places the burden of proof
on the individua. It is designed to protect national security interests. The hearing is "for the purpose of
affording the individua an opportunity of supporting her digibility for access authorization.” 10 C.F.R.
§71021(b)(6). Theindividud must come forward at the hearing with evidence to convince the DOE that
restoring her access authorization "would not endanger the common defense and security and would be
clearly consistent with the nationd interest.” 10 C.F.R. § 710.7(a).

=

The Notification Letter also indicated that the individual engaged in unusua behavior under 10
C.F.R. § 710.8(l) (Criterion L). In specifying the facts supporting the Criterion L concern, the
Natficstion L etter indicates “ See CriteriaH and J.”  Becausethe behaviors that formed the basis
for the Criterion L security concern were dl related to acohol and marijuana misuse, | made a
tentlive determination that the finding of a Criterion L security concern should be dismissed. The
DOE counsd agreed with my preliminary determination. Accordingly, no further consderation will
be given to the Criterion L security concern.



This is not an easy evidentiary burden for the individud to sustain. The regulatory standard implies that
there is a presumption againg granting or restoring an access authorization. See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("'clearly consigtent with the nationd interest” standard for the granting
of access authorizations indicates "that security determinations should err, if they mugt, on the sde of
denids); Dorfront v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption againgt the issuance of an access authorization). Consequently, it is necessary and
appropriate to place the burden of persuasion on the individua in casesinvolving nationa security issues.
Inaddtionto her oan testimony, the individuad in these casesis generaly expected to bring forward witness
testimony and/or other evidence which, taken together, is sufficient to persuade the hearing officer that
redoring access authorization is clearly consstent with the nationd interest. Personnel Security Hearing
(Case No. VSO-0002), 24 DOE 1 82,752 (1995).

B. Bassfor the Hearing Officer's Decison

Itisrmy role as the hearing officer to issue a decison as to whether granting an access authorization would
not endanger the common defense and security and would be clearly congstent with the nationd interest.
10 C.F.R. §710.27(a). Part 710 generdly provides that "[t]he decision as to access authorizationisa
comprehensive, common-sense judgment, made after consderation of dl relevant information, favorable
and unfavorable, as to whether the granting of access authorization would not endanger the common
defense and security and would be clearly consstent with the national interest.” 10 C.F.R. § 710.7(a).
| mug examine the evidence in light of these requirements, and assess the credibility and demeanor of the
witnesses who gave testimony at the hearing.

[1l. CRITERION JCONCERN

Therecord in this case indicates that on April 6, 2002 & 6:30 P.M. the individua was under the influence
o acohol and caused athree car accident that resulted in injuries to the passengersin the other cars. As
aret of reporting the accident and arrest to the DOE security office, she participated in aPSl and was
then referred to a DOE conaulting psychiatrist for an evauation. As dated above, the consulting
psychiatrist diagnosed the individua as acohol dependent. The individua admits that she has a serious
problem with the consumption of acohol. Thus, the issue | must consider is whether the individud has
shown rehabilitation from acohol dependence.

A. Tesimony

The fallowing individuas tedtified about the individua’s sobriety snce April 2002 and her rehabilitation
efforts.

1. The DOE Consulting Psychiatrist
TheDOE comsulting psychiatrigt’ s testimony was received in two parts. Prior to hearing the individua and

the witnesses, he testified about his interview and his evauation of the individud. As part of his 2002
evauation he diagnosed the individua as suffering from acohol dependence.



Transcript of Hearing (hereinafter Tr.) at 17. 2/ The consulting psychiatrist’ s report stated that during
the evauation the individua described in detail her AA activities and her decison in April 2002 to cease
consuming dcohol. Hetedtified that he believed that the individua had a strong commitment to AA and
that her statements that she had not consumed acohol since April 2002 weretrue. Tr. a 17. However,
athetime of the evaduation, October 2002, the consulting psychiatrist believed the individua had not had
aaufficient period of abstinence to be consdered rehabilitated.

After ligening to dl the testimony, induding that of the individud hersdf, the DOE consulting psychiatrist
gavesomeadditiond testimony. He stated “the question I’ m asked is are you showing adequate evidence
o rerehlitation and reformation. So my one-word answer would be, yes.” Tr. at 109. He indicated that
heisfamiliar with AA and is very impressed with the individua’ s 21 month participation in AA and that the
individud is*“doing dl the right things for al the right reasons” Tr. a 110.

2. The Individud

The individud testified that her April 2002 traffic accident and arrest for driving under the influence of
doohd (DUI) was a“life-changing event.” Tr. a 31. Shetedtified that she has not consumed any acohol
gnoeApril 2002 Tr. at 36. In addition to not consuming alcohol she stated “as the fog cleared, | became
aware of the enormity of the mistakes | had made and the work | needed to do.” Tr. at 32. She started
attending AA in April 2002. Asaresult of those meetings she began to redlize that sobriety was not just
abstaining from acohol but being “clean and sober.” Tr. a 32. She was formulating these insights at the
timedf her Odober 2002 interview with the DOE consulting psychiatrist. During that psychiatric interview
detddte DOE psychiatrist that her April traffic accident had led her to join AA and to understand what
she needs to do to stay sober for the rest of her life. Tr. at 33.

The individua tedtified in detall about her activities involving AA. She indicated after completing D
mestings in 90 days, she reduced the number of meetings she was attending. Tr. at 86. However, after
atending meetings less frequently for a short period she redized “it was easy to stay in a postive frame of
mindif | atenced meetings daily . . . and that is the only way that | can share or return the gift that I’ ve been
gvenisto show up and essentialy welcome the newcomers, to be present and to participate.” Tr. at 86.
“You gain knowledge, perspective, coping skills by continuing to participate” Tr. & 91. She has
sponsored two new AA members and is currently chairing the 10 A.M. Sunday AA mesting at alocd
recrestion center. Tr. at 86.

Seindcaad deis il working the 12 step program and is currently on step 11. Tr. at 90. The 12 steps
aeacontinua process and she bdieves sheis now better able to handle problemsin her life. She stated
that “the way to ded with problemsisto communicate fedings and thoughts and to not teke it personaly
when | disagree with someone.” Tr. at 92. Sheindicated that the AA process

2/ His report is dated October 20, 2002 and is included in the record of this proceeding as DOE
Exhibit #1.



is one that requires looking at a character defect and that such introgpectionisalife long process. She
plans to work the program for the rest of her life. Tr. at 94.

3. TheIndividud’s Husband

Theindvid &' shugoend testified that they have been married for fifteen years but they have been separated
fortwoyears Hetedtified that before April 2002 the individua drank frequently and more than she should
have. Tr. a 40. He currently sees hiswife twice aweek in activities related to their two children. Tr. at
39. Hedso sees her occasiondly at socia occasions hosted by mutud friends. Tr. at 42. He indicated
thet hehas seen her a various times of the day including early morning and late night and he visits her with
and without advance notice. Since April 2002 he has never seen her drink acohol. Tr. a 51.

He tedtified that prior to April 2002 the individua kept beer in the house but his observations during the
many times he has been in her house since April 2002 indicate that there has not been any acohal in her
home since then. Tr. at 52. Heindicated that the individua has done an outstanding job at stopping the
used dcohol. Tr. a 40. Findly, he testified that he does not believe his wife will consume acohal in the
future. Tr. a 51.

4. Thelndividud’s Father

The individud’ s father tedtified that he seesthe individua severa timesaweek. Tr. a 60. Before April
2002 he believed his daughter was having problems and that she was ausing acohol. Tr. a 63.
However, he indicated that since she started attending AA his daughter is more communicative and they
have a better relationship. Tr. a 60. He does not believe sheis currently consuming acohol because he
nolonge senses sress in her life and he has seen nothing in her house or in her atitude that would suggest
to him that she is not maintaining her sobriety. Tr. a 62. Her father believes the individud now hasa
deae definition of where her focus should be. “Less maybe thinking of [hersdf] asavictim and more of
[her] respongihilities to other people. | think . . . [the individua has| cleared up her vison, and | think she
has a course and speed now.” Tr. at 58.

5. The AA Sponsor

Treindividud’s AA sponsor testified that snce April 2002 he has known the individua in his sponsorship
role. He sees her a meeting on aregular basis and he often talks with her on the telephone. Tr. at 71.
Inthat sponsorship role he shares his experiences and the philosophies of AA with the individud in order
to help her maintain her sobriety. Tr. at 69. He has watched the individua “trudge the path of recovery
with honesty and earnestness.” Tr. at 69.

Heindicated that the individua has not used acohol since April 2002 and that he would be aware of any
rdgoses. Tr. at 71. Hisexperience as a sponsor of 12 people indicates that when a person relapses, he
does not communicate; he does not have an active rdationship with his sponsor. He testified that the
individua has been and continues to be very open and communicative. Tr. a 76.



He tedtified that the individua and he continue to meet and talk on the telephone and that he believes she
is committed to the AA program and to sobriety. Tr. at 80.

6. AA Friend

The friend testified that she has known the individual for about Sx months and that in addition to AA
activities they socidize on aregular basis. Tr. at 81. In order to explain why she believes the individua
isgauindy waking hard to maintain her sobriety, she pointed out that when someone is genuinely working
the program, “they have conflicts, they resis, it isnot easy. They will not dwayswant to do things” Tr.
at 82. However, if apersonisjust trying to get out of trouble people tend to be compliant and go aong.
Tr. a 82. She believes theindividud is successfully overcoming the problems associated with a change
in her life dyle. She tedtified that she socidizes with the individud regularly and that the individud is
honestly working hard and is maintaining her sobriety. Tr. a 82.

B. Andyss

| am convinced by the tesimony of the individud, her friends and family that the individua has not
conumed doolol snce April 2002 and that she is committed to sobriety in the future.  The testimony was
vay dear thet the individua has been deeply involved and committed to AA for 20 months. The testimony
of the other members of AA aso indicated that the individuad has a strong, firm commitment to sobriety.

| found the DOE consulting psychiatrist’s opinion that the individud is rehabilitated to be convincing. The
changes in the individud’s attitudes and behavior related to dcohol are clear and | have therefore
ogtlemined that the individua has mitigated the DOE security concern relating to acohol dependence and
use of dcohol habitually to excess (Criterion J). For the same reasons, | aso find that the Criterion H
security concern  that acohol dependence may cause a defect in the individua’s judgment has been
resolved.

V. CRITERION K CONCERN

Duing theOdidber 2002, psychiatric evauation the individud told the DOE consulting psychiatrist thet she
hed ussd marijuana and that she had provided fase information on her QNSP about her use of marijuana
Tr.a 32. The DOE conaulting psychiatrist testified that as aresult of the individud’ s report of marijuana
use he diagnosed her as suffering marijuana abuse,

Withrepect to the use of marijuana, the individua testified that she used marijuana recregtionally some 10
to 20 times a year prior to 2002. She a0 tedtified that she used marijuana one last time in May 2002.
| amcovinod thet the individual has demonstrated that she has not used marijuanafor 20 months and that
deis committed to not usng marijuanain the future. Her commitment to the AA program and to living a
life that is both alcohol and drug freeis clear. Therefore, | believe that the DOE security concern related
to her marijuana use (Criterion K) has been mitigated. Further,



for the reasons indicated above with respect to Criterion J, | find that the Criterion H concerns regarding
drug abuse have been resolved.

V. CRITERION F CONCERN

Treindividud’ s failure to disclose her marijuana use on her 1998 QNSP and during her April 2002, PSI
rase afasfication concern under Criterion F. The DOE security program is based on trugt, and when a
Uity clearance holder breachesthat trug, it is difficult to determine to what extent the individua can be
trused egaininthe future. See e.q., Personnel Security Hearing (Case No. VSO-0013), 25 DOE 82,752
a 85515 (1995), 25 DOE 1 82,752 (1995) (affirmed by OSA, 1995); Personnel Security Hearing (Case
No. VSO-0281), 27 DOE 182,821 at 85,915 (1999), aff'd, 27 DOE /83,030 (2000) (terminated by
OSA, 2000). Therefore, | must look at the statements of the individud, the facts surrounding the falsification
and the individua’ s subsequent higtory in order to assess whether the individua has rehabilitated hersdlf
from the falsehood and whether restoring the security clearance would pose athrest to national security.
See Personnel Security Hearing (Case No. VS0O-0327), 27 DOE 1 82,844 (2000), aff'd, Personnel
Saounity Review, 28 DOE 9] 83,005 (2000) (affirmed by OSA, 2000);_Personnel Security Hearing (Case
No. VSO-0418), 28 DOE 1/ 82,795 at 85,705 (2001). In the end, like al Hearing officers, | must exercise
my common sense judgment whether the individud’s access authorization should be restored after
considering the applicable factors prescribed in 10 C.F.R. § 710.7(c)(5).

The individud tedtified that she was working the fourth step in AA at the time she met with the DOE
corsuting psychiatrist in October 2002. The fourth step is*a searching and fearlessinventory.” Tr. at 32.
After discussons with her sponsor she redized that “you need to look a are you being honest with
yoursdf? And | found that | was not.” Tr. a 32. “So | had these ideas when | went to spesk with the
[DOE consulting psychiatrist]. And he pretty much cornered me into divulging the additiond factsthet |
hedntdaedaignaly.” Tr. at 32.“ | had this perception that it was time for me to be completely honest.
And | didthat.” Tr. at 32.

The individua recognizes that prior to her October 2002 disclosure she failed to provide accurate
information to the DOE about her marijuana use. She testified that she will be truthful and honor her
aommitmentsin the future. Tr. a 129. She believesthat her honesty since her October 2002 admissions
and the ingghts she has gained through AA should convince me that she will be forthcoming in the future.

The testimony indicates to me that the individud’s AA rehabilitation efforts have changed her attitudes
about honesty aswel as drug and dcohol use. The key issue iswhether theindividua has brought forward
aufficent evidence to demondtrate that she can now be trusted to be consstently honest and truthful with
theDOE inthefuture. In congidering this question, | find that the nature of the individud’ s fasifications was
sious Lying on the form that supplies the information on which asecurity clearance is granted and lying
during a PSl subvert the integrity of the access authorization process. The individud knowingly ad
inentiorelly provided false information on her 1998 QNSP, and continued the falsification during her April
2002 PSl.



Bdanoad ageing these negative factors is the fact that after working through her AA program, the individua
dddsdoeeher marijuana use during both her October 2002 psychiatric evaluation and October 29, 2002
PS. Snce October 2002 she has been candid and forthcoming with regard to her use of marijuana. This
individud has demondtrated a change in her attitude toward drugs and acohol. By disclosing the
information to the DOE she has shown a change in her atitude regarding honesty about the problemsin
her life. Her recognition of the need for honesty came in October 2002, some 15 months before the
Hearing. Since that time she has been open and candid with the DOE and | found her to be forthcoming
a the hearing.

This is aclose case. However, on baance | believe the information presented here indicates that 15
months is a sufficient period to mitigate this individua’s fallure to provide the DOE with accurate
information about her recregtiond drug use. | believe that the individua has changed her attitude about
fadfication and it is unlikely thet thisindividud will again attempt to midead the DOE.

VI. CONCLUSION

| have concluded that the individua has mitigated the DOE security concerns under 10 C.F.R. § 710.8.
Inview of the record before me, | am persuaded that restoring the individual's access authorization would
not endanger the common defense and security and would be clearly consstent with the nationa interest.
Accordingly, | find that the individua's access authorization should be restored.

The review procedures applicable to proceedings under Part 710 were revised effective September 11,
2001. 66 Fed. Reg. 47061 (September 11, 2001). Under the revised procedures, the review s
performed by an Appeal Pandl. 10 C.F.R. § 710.28(b)-(e).

Thomas L. Wieker
Hearing Officer
Office of Hearings and Appeds

Date March 12, 2004



