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XXXXXXXXXX (the Applicant) applied to the Department of Energy (DCE)
Ofice of Wrker Advocacy (OM) for assistance in filing for state
wor kers’ conpensation benefits. The Applicant was a DCE contractor
enpl oyee, and she clains that she has seven illnesses that are a result
of exposure to toxic substances at a DOE facility. An i ndependent
physician panel (the Physician Panel or the Panel) rendered positive
determnations on two illnesses and negative determ nations on the
ot her five. The OWA accepted the Panel’s determ nation, and the
Applicant appealed to the DOE's Ofice of Hearings and Appeals (OHA).
As expl ai ned bel ow, we have concl uded that the appeal should be deni ed.

| . Background
A. The Applicable Statute and Regul ati ons

The Energy Enpl oyees Cccupational 111 ness Conpensation Program Act of
2000 as amended (the Act) concerns workers involved in various ways
with the nation’s atom ¢ weapons program See 42 U.S.C. 88 7384, 7385.
The Act provides for two progranms, one of which is adninistered by the
DCE. 1/

The DOE program is intended to aid DOE contractor enployees in
obt ai ning workers’ conpensation benefits under state |law. Under the
DCE program an i ndependent physician panel assesses whether a clai nmed
illness or death arose out of and in the course of the worker’s
empl oyment, and exposure to a toxic substance, at a DCE facility.
42 U.S.C. § 73850(d)(3). 1In general, if a physician

1/ The Departnent of Labor adm nisters the other program See
10 CF.R Part 30; ww. dol.gov/esa.



panel issues a determnation favorable to the enployee, the DOE
instructs the DOE contractor not to contest a claimfor state workers’
conpensation benefits unless required by law to do so, and the DOE does
not reinburse the contractor for any costs that it incurs if it
contests the claim 42 U.S.C. 8§ 73850(e)(3). As the foregoing
indicates, the DCE program itself does not provide any nonetary o
medi cal benefits.

To inplement the program the DOE has issued regul ations, which are
referred to as the Physician Panel Rule. 10 C.F.R Part 852. The OM
is responsible for this program and has a web site that provides
extensive information concerning the program 2/

B. The Application

The Applicant was enployed as XXXXXXXXXX at XXXXXXXXXX.  The Appli cant
was born in XXXX. She worked on the site from approximtely XXXX to
XXXX and from XXXX to XXXX. The Applicant sought physician panel
review of illnesses that she attributes to exposure to radiation and
ot her hazardous substances.

The OM referred the application to a physician panel, and the Panel’s
determ nations are reflected in an Cctober 2003 report. The Panel
report specifically discussed the Applicant’s exposures to cleaning
agents such as trichloroethylene or 1,1,1,-trichloroethane, radiation,
industrial fluoride, and polychlorinated bi phenyls (PCBs). The Panel’s
determ nations on the illnesses were unani nous.

The Panel rendered positive determ nations on chronic bronchitis and
depression. The Panel found that it was at |least as |ikely as not that
the Applicant’s chronic bronchitis was related to her exposure to
cl eaning agents such as trichloroethylene or 1,1,1,-trichloroethane,
radi ati on, and contam nated dust. Simlarly, the Panel found that it
was at least as likely as not that the Applicant’s depression was
related to her exposure to trichl oroethylene or 1,1,1,-
trichl oroet hane.

The Panel rendered negative determ nati ons on hypothyroidism mnultiple
| ei onmyomata (uterine tunors), osteoarthritis, fibronyalgia, and post
traumatic stress disorder. The Panel found

2/ See www. eh. doe. gov/ advocacy.



that the etiology of the illness was unknown and/or that the ill nesses
were not related to the Applicant’s exposures. The Panel found that
the Applicant’s nonitoring data for radiation, fluoride, and PCBs were
within acceptable limts.

The following is an overview of the panel’s findings. 1) For
hypot hyr oi di sm the Panel discussed the common causes, referred to the
possibility of a relationship between the illness and PCB exposure as

a theory, and cited the Applicant’s PCB results as being within
acceptable limts. 2) For multiple |eionyonata, the Panel stated that
one in four wonen were affected, and the Panel explained why it did not
accept the opinion of the Applicant’s physician that nultiple exposures

caused the illness. 3) For osteoarthritis, the Panel stated that the
“cause i s unknown but traume, heredity and age are factors.” The Panel
again explained why it did not accept the physician’s opinion that
mul ti pl e exposures caused the illness. The Panel also cited the

Applicant’s radi ati on and fluoride nonitoring data as being well within
applicable linmts. 4) For fibronyalgia, the Panel stated that the
“etiology is at present unknown” and, therefore, that the Panel could
not find that the illness was related to toxic exposures at DCE. 5)
Finally, for Post Traumatic Stress Disorder, the Panel stated that the
di sorder is defined as being caused by an event, rather than by the
effect of a toxic exposure.

The OM accepted the Physician Panel’s determ nations. Specifically,
the OM accepted the positive determ nations on chronic bronchitis and
depression and the negative determ nations on the other five ill nesses.

The Applicant appeals OM' s acceptance of the negative determ nations.
The Applicant’s challenges to the panel determ nations are discussed
bel ow. Because of the |arge nunber of documents, our docket room
numbered the record reviewed by the panel (pages 1 to 568) and the
Applicant’s April 15, 2004 appeal subm ssion (pages 569 to 1012).

1. Analysis

Under the Physician Panel Rule, independent physicians render an
opi nion whether a clainmed illness is related to a toxic exposure during
enpl oynent at DOE. The Rule requires that the panel (i) make a finding
whether that illness was related to a toxic exposure at DOE and (ii)
state the basis for that finding. 10 CF. R § 852.12.



We have not hesitated to renmand an application where we find panel
error. For exanple, we have remanded applications where the Panel
report did not address all the clainmed illnesses, 3/ applied the wong
standard, 4/ or failed to explain the basis of its determ nation. 5/
On the other hand, nere disagreements with the panel’s opinion do not
i ndi cate panel error. 6/

The Applicant argues that the Panel decision is incorrect. She
provides a |ist of exposures and states that they were provided to the
panel. 7/ She also states she was not nonitored frequently enough to
capture all her exposures and that PCB tests of coworkers workers
showed elevated |evels. 8/ Finally, she states that the Panel’s
negative determnations are inconsistent with (i) prior workers’
conpensat i on deci sions approving clains for her illnesses and (ii) her
physi ci ans’ opi ni ons.

The Applicant has not identified panel error. The Panel report
indicates that the Panel considered the record thoroughly. The report
di scussed the Applicant’s exposure to cleaning solvents, radiation,
fluoride, and PCBs. The report’s detail indicates that the Panel
brought its nedical judgnent to bear on the specifics of the
Applicant’s case. Al though the Applicant argues that the panel’s
judgnment is inconsistent with workers’ conpensation

3/ Wor ker Appeal, Case No. TIA-0030, 28 DCE § 80, 310 (2003).
4/ Wor ker Appeal, Case No. TIA-0032, 28 DCE T 80, 322 (2004).
5/ I d.

6/ Wor ker Appeal, Case No. TIA-0066, 28 DCE § _ (2004).

7/ V¢ note that the Appeal refers to “PCB results 1/24/84." W could
not find any such reference in the record sent to the Panel or in
the docunents submtted on Appeal. Accordingly, the cited results
cannot be a basis for finding Panel error. W also note that the
Appeal refers to above normal “PCB readi ngs” in “GOODYEAR docunent
GAT 365-83-150." We did not see any such readi ngs, Record at 696,
and other records state that the tests were normal, See Summary,
DOE Qccupational Safety or Healthy Conplaint at GAT Regardi ng
Enpl oyee Exposure to Pol ychl ori nated Bi phenyls (PCB) at 2, Record
at 505.

8/ See di scussion in footnote 7 above.



decisions on her illnesses 9/ and other medical opinions, the alleged
i nconsistencies are nmerely differing opinions on nedical issues. As
such, they do not provide a basis for finding panel error.
Accordi ngly, the Appeal should be denied.

IT 1S THEREFORE ORDERED THAT:

(1) The Appeal filed in Wrker Advocacy Case No. TIA-0064 be, and
hereby is, deni ed.

(2) This is a final order of the Departnent of Energy.

George B. Breznay
Di rector
O fice of Hearings and Appeal s

Date: July 22, 2004

9/ In this regard, we accept, for the sake of argunent, the
Applicant’s assertions that she was approved for workers’
conpensation for the five denied illnesses.



