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XOOXXX (the applicant or the worker) applied to the Ofice of Wrker
Advocacy of the Departnent of Energy (DOE) for DCE assistance in filing
for state workers’ conpensation benefits. The applicant was a DCE
contractor enployee at a DOCE facility. Based on a negative
determ nation from an independent Physician Panel, the DOE O fice of
Wor ker Advocacy (OM or Program Office) determ ned that the applicant
was not eligible for the assistance program The applicant appeals
that determ nation. As explained below, the appeal should be deni ed.

| .  Background

The Energy Enpl oyees Cccupational 111 ness Conpensation Program Act of
2000 as anended (the EEQ CPA or the Act) concerns workers involved in
vari ous ways with the nation’ s atom c weapons program See 42 U S.C
88§ 7384, 7385.

This case concerns Part D of the Act, which provides for a DOE program
to assist Depart ment of Energy contractor enployees in filing for state
wor kers’ conpensation benefits for illnesses caused by exposure to a
toxi c substance at DOE facilities. 42 U.S.C. 8 73850. The DOE Ofice
of Worker Advocacy is responsible for this programand has a web site
t hat provi des extensive information concerning the program 1/

Part D establishes a DOE process through which independent Physician
Panel s consi der whet her exposure to a toxic substance at DOE facilities
caused, aggravated or contributed to enployee illnesses. Generally, if
a Physician Panel issues a determination favorable to

1/ See www. eh. doe. gov/ advocacy.



the enployee, the DOE Ofice of Wrker Advocacy accepts the
determ nation and instructs the contractor not to oppose the claim
unl ess required by law to do so. The DOE has issued regulations to
inplenment Part D of the Act. These regulations are referred to as the
Physi ci an Panel Rul e. See 10 C.F.R Part 852. As stated above, the
DOE O fice of Wrker Advocacy is responsible for this program

The Physician Panel Rule provides for an appeal process. As set out in
Section 852.18, an applicant may request the DOE's O fice of Hearings
and Appeals (OHA) to review certain Program Ofice decisions. M
appl i cant nay appeal a decision by the Program Ofice not to submit an
application to a Physician Panel, a negative determnation by a
Physi ci an Panel that is accepted by the Program Ofice, and a final
decision by the Program Ofice not to accept a Physician Panel
determ nation in favor of an applicant. The instant appeal is filed
pursuant to that Section. Specifically, the applicant seeks review of
a negative determ nation by a Physician Panel that was accepted by the
Progp)amOfice. 10 C.F.R § 852.18(a)(2). See Wrker Appeal (Case No.
TI A-0025), 28 DCE { 80,294 (2003).

In his application for DOE assistance in filing for state workers’
conpensation benefits, the worker asserted that from 1954 through 1985,
he was a machinist in the Y-12 plant at the DOE site in Oak Ridge,
Tennessee. He was diagnosed with “lung problens” in 2002. The
appl i cant believes that exposure to radiation and other contam nants in
the workpl ace caused this ill ness.

The Physician Panel issued a negative determ nation on this claim The

Panel found that the worker’s illness did not arise “out of and in the
course of enploynent by a DOE contractor and exposure to a toxic
substance at a DCE facility.” The Panel based this conclusion on the

standard of whether it believed that “it was at least as |likely as not
that exposure to a toxic substance at a DCE facility during the course
of the worker’s enpl oynent by a DOE contractor was a significant factor
in aggravating, contributing to or causing the worker’'s illness o
deat h.”

In considering the worker’s claim the Physician Panel unaninously
found that the applicant “has evidence of |ung disease.” However, after
review ng the occupational toxic exposures in the record, the Panel
concluded that the results of a CT scan “indicate non-specific findings
and thus cannot be attributed to a specific environnmental exposure or
envi ronnent al / occupat i onal cause.”



1. Analysis

The appl i cant seeks review of the Panel’s determ nation. The applicant
claims that the nmedical reports do not indicate “all the conditions
that | have worked in while at Union Carbide.” He enphasizes that he
was exposed to radiation. Moreover, he states that his pul nonary
specialist indicated that his “lung condition is due to exposure to
chem cal s/ subst ances which | was exposed to while working, rather than
snoking.” The worker further asserts that “in order to make a definite
di agnosi s, [the pul nonary specialist] would have to do a |ung biopsy
which he would rather not do due to the seriousness of a nmjor
operation.”

As stated above, the Panel found “evidence of lung disease” in this
case. The Panel cited the findings of the applicant’s physician that
the applicant has interstitial |ung disease and enphysema. The Panel
then considered whether DOE-related occupational exposures to
beryl | ium asbest os, and radiati on caused, contributed to or aggravated
those conditions. Based on beryllium sensitivity tests, the Panel
concluded that the applicant showed no evidence of beryllium
sensitization. The Panel noted the applicant’s claim of asbestos
exposures, but also noted that details of the exposure were not
provi ded. The Panel therefore rejected asbestos exposure as a factor
for the applicant’s lung disease. Simlarly, the Panel found m
reports of involvenent in any major radiation accidents or of high
| evel s of airborne exposure to radiation. Thus, overall, the Panel
determned that there was not sufficient evidence to link the
applicant’s lung disease to any toxic exposure at a DCE site.

As discussed above, the standard to be applied in these cases is
whether it is at least as likely as not that exposure to a toxic
substance at a DOE facility was a significant factor in aggravating,
contributing to or causing the worker’s illness or death. The Panel
applied that standard here, and there is no basis for concluding that
the Panel's determ nation was incorrect. The applicant has not pointed
to any information in the file indicating that the Panel’s concl usion
was erroneous. The applicant states that he was exposed to
“conditions” not set out in the record. The applicant had the
opportunity to provide this information for the Panel’s consideration,
but failed to supplenent the record. Record at 318. The applicant’s
assertion that his own physician believed his disease was due to
occupati onal exposures does not denonstrate Panel error. The record
contains notations by the applicant’s physician to the effect that the
worker’s abnormal X-ray was “likely occupational,” and “consistent with
occupat i onal |ung disease.” Record at 25, 26, 27. | believe that such
passing references to a



possi bl e cause were inplicitly rejected by the Panel. | see no reason
to conclude that the Panel erred, and should have automatically
accepted this rather general observation by the applicant’s physician.
The wor ker states that his doctor believed that a | ung biopsy would be
necessary to reach a definite diagnosis. This assertion tends to
support the position of the Panel that information was |acking to
substantiate the claim that it was at least as likely as not that
exposure to a toxic substance at a DCE site caused, aggravated a
contributed to the applicant’s |ung di sease.

In sum the applicant has not denonstrated any deficiency or error in
the Panel’s determi nati on. Consequently, there is no basis for an order
remanding the matter to OM for a second Panel determnation.
Accordi ngly, the appeal should be deni ed.

I T IS THEREFORE ORDERED THAT:

(1) The Appeal filed in Wrker Advocacy Case No. TIA-0069 be, and
hereby is, deni ed.

(2) This is a final Oder of the Departnent of Energy.

CGeorge B. Breznay
Di rector
O fice of Hearings and Appeal s

Dat e: April 29, 2004



