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Case No.: Tl A- 0082

XXXKXX XXXXXX (t he applicant) appliedtothe Departnent of Energy (DCE)
O fice of Worker Advocacy (OM) for DOCE assistanceinfiling for state
wor kers’ benefits. The Applicant had wor ked as an enpl oyee at a DOE
facility for approxi mately one year inthe 1940's. The OMreferred
t he applicationto an i ndependent Physician Panel (the Panel), which
determ ned that the Applicant’s illnesses were not rel ated to her work
at DOE. The OM accepted t he Panel ' s determ nati on, and t he Appl i cant
filed an Appeal withthe DOE's Ofice of Hearings and Appeal s (OHA),
chal l engi ng the Panel’s determ nation.

| . Background

The Ener gy Enpl oyees Cccupational |11 ness Conpensati on ProgramAct of
2000 as anmended (t he EEQ CPA or t he Act) concerns workers involvedin
various ways with the nation’s at om ¢ weapons program See 42 U. S. C.
88 7384, 7385. The Act creates two prograns for workers.

The Depart nent of Labor (DOL) adm ni sters the first EEQ CPA program
whi ch provi des $150, 000 and nedi cal benefits to certainworkers with
specifiedillnesses, including radiation-induced cancer, beryllium
illness, or silicosis. Eligibleworkers include DCE enpl oyees and DOE
contractor enpl oyees who worked at DOE facilities and contracted
speci fied cancers associated with radi ati on exposure. 42 U.S.C. 8§
73411 (9). Ingeneral, aworker inthat groupiseligiblefor anaward
i f the worker was a “nenber of the Speci al Exposure Cohort” or if it is
determ ned that the



wor ker sustained the cancer in the performance of duty. | d.
Menber ship inthe Speci al Exposure Cohort incl udes DCE enpl oyees and
DCE cont ract or enpl oyees who wer e enpl oyed prior to February 1, 1992,
at a gaseous diffusion plant in Gak Ridge, Tennessee; Paducah,
Kent ucky; or Portsnouth, Ohio. The DCOL programal so provi des $50, 000
and nedi cal benefits for urani umworkers who recei ve a benefit froma
programadm ni stered by t he Departnent of Justice (DQOJ) under the
Radi ati on Exposure Conpensation Act (RECA) as anended, 42 U. S. C. § 2210
note. See 42 U.S.C. § 7384u.

The DOE adm ni sters t he second EEQ CPA program whi ch does not provi de
for nonetary or nedical benefits. Instead, the DCE programis i ntended
to aid qualified individuals in obtaining workers’ conpensation
benefits under state law. The programprovi des for an i ndependent
physi ci an panel assessnent of whether a “Departnment of Energy

contractor enpl oyee” has anillness related to exposure to atoxic
subst ance during enpl oynent at a DOEfacility. 42 U.S.C. § 73850. In
general, if a physician panel i ssues a determ nation favorabletothe

enpl oyee, the DOE i nstructs the DOE contractor not to contest aclaim
for state workers’ conpensation benefits unless required by |lawto do
so, and t he DOE does not rei nburse the contractor for any costs that it

incurs if it contests the claim 42 U S.C. § 73850(e)(3).

The DCE programis specifically limtedto DOE contractor enpl oyees who
worked at DOEfacilities. Thislimtation exists because DCE woul d not
be i nvol ved i n st at e workers’ conpensat i on proceedi ngs i nvol vi ng ot her
enpl oyers. Pursuant to an Executive Order, 1/ the DCE has publi shed
alist of facilities covered by t he DOL and DOE prograns, and t he DOE
has desi gnated next to each facility whether it falls within the
EEQ CPA' s definition of “atom c weapons enpl oyer facility,” “beryllium
vendor,” or “Department of Energy facility.” 68 Fed. Reg. 43, 095 (July
21, 2003) (current list of facilities). The DCE s published list al so
refers readers to the DOE Wbrker Advocacy Office web site for
additional information about the facilities. I d. I n her
application, the Applicant stated that she was enpl oyed at what i s now
the DOE's Oak Ridge,

1/ See Executive Order No. 13,179 (Decenber 7, 2000).



Tennessee facility for approxi mately one year in the 1940's. She
stated that inthe 1960' s she was di agnosed with Meni ere’ s Syndrone, a
conditionthat eventually resultedin severe hearingloss, and that in
2003 she was di agnosed with a mal i gnant | ynphoma of the bil ateral
| acri mal gl ands and nose.

The regul ations for the DOE programare referred to as t he Physi ci an
Panel Rule. 10 C.F. R Part 852. The DOE Wor ker Advocacy O ficeis
responsi bl e for this programand has a web site that provi des ext ensi ve
i nformati on concerning the program. 2/ This case involves the DOE
program i.e., the programthrough whi ch DOE contract or enpl oyees may
obt ai n i ndependent physi ci an panel determnations that their illnessis
related to their exposure to atoxic substance during their enpl oynent
at a DOEfacility. The Panel reviewed the application and i ssued a
report. See OMWA Physi ci an Panel Report (February 11, 2004) (Report).
The Panel unani nously determ ned t hat the Applicant’s nedical records
di d not support her claimthat she had ill nesses that arose fromher
exposure to a toxic substance at a DOE facility. Wth respect to
Meni ere’s Di sease (syndrone), the panel found that the cause is
uncertainbut is believedto berelated to a buil d-up of excessive
fluid in the inner ear. It found that there is “no established
connection of this conditiontoradiationor toxic exposure.” Panel
Report at 1.

Wthrespect to “Lacrimal Duct and Nose Lynphonas, ”
that the Applicant’s record

t he panel found

does not contai n any pat hol ogi cal evi dence of | ynphona.
There is no description of the type of |ynphoma or any
authoritative report in the record of this Applicant
confirm ng a diagnosis of |ynmphoma.

Panel Report at 5.

In her Appeal, the Applicant disagrees with that determ nation,
al l egi ng that pathol ogic evidence of |ynphoma had been submtted

2/ See www. eh. doe. gov/ advocacy.



for reviewby the Panel. She al so asserts that the DOL “rul ed t hat the
| ymphoma was caused by wor k and awar ded conpensation.” She believes
t hat the DOE should make a simlar ruling.

Il. Analysis

The Physi ci an Panel Rul e speci fi es what a physi ci an panel nust i ncl ude
inits determ nation. Apanel nust address each cl ainmedill ness, nmake
a finding whether that ill ness arose out of and i nthe course of the
Wor ker’ s DOE enpl oynment, and state the basis for that finding. 10
C.F.R §8852.12(a)(5). Al thoughthe rul e does not specify thelevel of
detail to be provided, the basis for the finding shouldindicate, ina
manner appropriate to the specific case, that the panel consideredthe
cl ai med exposures.

Wth respect tothe Applicant’s claimconcerning | ynphoma, the Panel
not ed t he absence of any pat hol ogi cal evidence of | ynphoma in the
record beforeit, whilethe Applicant asserts that such evi dence “was
subm tted for review.” Appeal letter at 1. Attached to her Appeal
letter is a copy of the evidence that she states was subnmtted. It
i ncl udes a Radi ol ogy Consul t ati on Report dated Cct ober 2002 concer ni ng
the condition of the Applicant’s |acrinmal gl ands reveal ed by an MR
(the 2002 MRI Report). It also contains nunerous physicianreports
dating fromApril 2003 t hrough July 2003 whi ch i ndi cate a nedi cal
di agnosi s of [|ynphoma of the | acriml glands. OQur reviewof the
Applicant’s record indicates that none of these 2003 reports were
includedinthe materials sent tothe Panel for review Qur concl usion
i s supported by the Applicant’s “H story” which appears at pages 25 and
26 of Applicant’s record. The Applicant’s DCE case wor ker not es t hat
on July 11, 2003 she sent the Applicant aletter asking for additional
nmedi cal records and that on July 21, 2003 t he Applicant had stated to
anot her DCE enpl oyee t hat she woul d send t he DOE oncol ogy records
concerni ng her diagnosis of bilateral malignant | ynphoma of the
| acri mal gl ands. However, the case worker notes that when addi ti onal
medi cal records were recei ved fromthe Applicant on August 5, 2003,
t here was only one new docunent, the 2002 MRl Report.



Recei ved fromAppl i cant addi ti onal nmedi cal docunentati on
recei ved at OM on 8/5/03. Reviewof file finds Forner
Program i nformati on has been previously submtted by
Applicant. The one additional docunent subm tted was VR
Brain &Stemwith & without Contrast [referred to above as
the 2002 MRI Report] . . . . No further nedical
docunent ati on was subm tted by Applicant (due back 8/ 11/ 03)
for Meniere’ s syndrone or | acri mal duct & nose | ynphonas
since 30 day applicationletter sent. WII| submt caseto
OM MDfor review. All avail abl e site and personal nedi cal
in file at this tine.

Applicant’s “History” at p. 25 of the Applicant’s record. W
t herefore concl ude that of the docunents subm tted by the Appli cant
wi th her Appeal letter, only the 2002 MRl Report was i ncludedinthe
adm ni strative record submtted to the Panel for review

We agree with the Panel’s conclusion that this docunment is not
sufficient to support the Applicant’s clai mof | ynphoma. The 2002 MR
Report states that

The [ Applicant’s] lacrinmal gl ands are enl arged bil aterally.
There is no focal nmass, but the diffuse enl argenent can be
seen wi t h coll agen vascul ar di seases or sarcoi dosis. Pl ease
correlate with history.

2002 MRI Report at 1. Thereis no description of | ynphorma or di agnosi s
of l'ynphoma inthis docunent. Accordingly, the Applicant has not
shown t hat the Panel erred in its conclusion based on the nedi cal
evi dence before it.

Nor do we find any nerit inthe Applicant’s contention that the Panel
failedto give proper considerationtothe DOL award t hat she recei ved
in Septenber 2003 on the basis of |ynphoma. DOL Notice of Final
Deci si on, adm nistrativerecord at 388. The Panel coul d not rely on
the DOL’ s determ nati on. As di scussed above, the Panel isrequiredto
address each clained illness, and to make an i ndependent fi ndi ng
whet her that ill ness arose out of and in the course of the Wrker’s DOE
enpl oynent. 10 C.F.R 8§ 852.12(a)(5). Inthisinstance, the Panel
concluded that it did not have



sufficient nmedical information before it to conclude that the Applicant
had been properly di agnosed wi th | ynphonma. W t heref ore concl ude t hat
t he Applicant’s Appeal does not establish any deficiency or error in
the Panel’s determ nation. Accordingly, the Appeal will be denied.

Finally, we note that the Panel’s Report indicates that further
information on the clainmed |ynphomas m ght result in a different
determ nation. Report at 5. Accordingly, we are forwarding the
i nformati on supplied by the applicant in her Appeal tothe OM so t hat
it can arrange for further panel review based on this information.

| T 1S THEREFORE ORDERED THAT:

(1) The Appeal filedin Wrker Advocacy, CHA Case No. Tl A-0082 be, and
hereby is, denied.

(2) This is a final order of the Departnment of Energy.

Ceorge B. Breznay
Director
O fice of Hearings and Appeal s

Dat e: Septenber 17, 2004






